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Arising out of Order-In-Original No . MP/03/Dem/2014 _Dated: 20/03/2014
issued by: Assistant Commissioner Central Excise (Div-V), Ahmedabad-II

g rfereayafaadr & s taH uar (Name & Address of the Appellant/Respondent)

M/s Shreeha Exports
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision apblication, as
the one may be against such order, to the appropriate authority in the following way:

HRE TFR T GAIGTOT T
Revision application to Government of India:

() @) () FET 3cue Yoo AT 1994 T RT3 Y TAC AT AR F I H q@FT
ORT T SY-URT & FIH W & e T €707 3T3SeT JeheT G, 9TRa AR, Ree HATer, Tared
foystrar, <itely ATSTer, ST Q9 s7aeT, WHG A, 7§ feeeli-110001 Y &Y ST TR |
A revision application lies to the Under Secretary, to the Government of lndia‘, Revision Application Unit, )
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New X
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
(ii) ﬁmﬁmﬁ%%ﬁm.mmﬁﬁmmmmmﬁﬁmm
w#wmﬁmam@mﬁ,mmmmmﬁma@mm
3 a1 el stsRe 3 & A iy R & SR g8 @ |
In case of any loss of goods where the loss occur in transi: from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(¢)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

iR ST ) S Yo B YT B Ry o St Bfve e @ T 2 ok 8 ande o 5w
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, tne date appointed under Sec.109
of the Finance (No.2) Act, 1998. '

(1) o=E euRT ges (o) Frmmaed, 2001 @ e o & sivdfa R nox werm su-s § < Rl
#, U Y & uiy ey U e & AW Aa @ iR qe-amty Td enfie oM @7 d—al
TRl @ W SRAT e a1 ST =ty | SHS W Wil T a7 geaeid & ol any 35-3 §
FeiRa ® & CTIH & Tqa & A1 ERR-6 e B ufy ff 2 =ty |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

(2) RIS emaeT & Wi W8l el YBH Th A WUd A1 IAE BH 8 o WU 200 /— BRI G
@I WY 3R W8T el Whd U @Rg W SUIET B °f 1000,/ — Bl W YA B O |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lag.

AT Yoo, BT SeIET Yo TG Farax el <mnfeser & ufey adrern—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B SoTeT Yo SN, 1944 B eRT 8541 /358 B el
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@)  ifawor qeaieT @ W T AR W gen, S SR Ued T4 dara) aie SR

(a)' the special'bfe.nch of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1in all matters relating to classification valuation and.

(@) Eﬂﬁ%{@ﬁﬁﬁfﬁﬁz(1)mﬁwm'$mﬁam,m$mﬁmsﬁﬁ,ﬁuA
S Yo U HAThR el <rrieser (Ree) @) uf¥em &efig ifewr, sewgme # ali—20, =g
g gIRues SwTSTs, ﬁawﬁw,_aawaﬁ—aeome.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
- (CESTAT) at O-20, New:Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated. '

(3) ﬁwsmﬁaﬁwaﬁﬁmwm%ﬁmqﬁmﬁmuﬁvaﬂwm@cﬁ
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In case of the order covers a number of order-in-Original, fee for'each O.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =™ 3o PRI 1970 o WG @ g~ & sfefa FafRa ﬁo'qeﬂavr\r ST TS u
@ ey FuiRaRy Frofae miRer & amew § @ uEE 3 1@ 9k W 6650 I BT RITAT YeD
fewe @ g wiegl | :
One copy of application or O.1.O. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.8.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. _

(5) = @i e AmEt B FriEv e ar PR @ o) o = e i S § o e e,
B SeTET Yo Ud VrE] nfielid <Rl (wrifafe) o, 1082 ¥ fRe
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeilate Tribunal (Prccedure) Rules, 1982.

6) @ e, S v om T aree afiela ke Ree), & uir arfel & A A
e 19T (Demand) U6 &3 (Penalty) BT 109 T ST T N ¥ | BTeTifeh, SiTeeherst T 4 10 315
T B I(SeCtion' '35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) o : : _
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FFArg 30UTE UeH 3N [T a3 e, ARG Q19T "aied &I #T" Duty Demanded) -
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For an appeal to be filéd before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have o be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
- and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiSeérvice Tax, ‘Duty demanded” shall include:
(M) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

sﬂmﬂﬁ,wmré:mmﬁfﬁm%@#ﬂéﬁﬂwmméﬁmmﬁmmamﬁwm
T g & 10% ST W 3 STE et qos R @ 0 08 & 10% ST W T S WA Tl
In view of above, an appeal agairi\st this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty; or duty and penalty are in dispute, or penalty, where penalt
alone is in dispute.” * A
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ORDER IN APPEAL

The subject appeal is filed by M/s Shrecha Exports,13-14,First Floor,
Nr.Janpath Hotel, Sarkhej,Ahmedabad (hercinafier -referred to as ‘the appellant’)
against the Order in Original No.MP/03/DEM /2014 dated 20-3-14 (hereinafter referred
to as ‘the impugned order) passed by the Assistant Commissioner, Cehtral Excise,
Division-V, Ahmedabad-II (hereinafter referred to as ‘the adjudicatiﬁg authority’). The
appellant is engaged in the manuflacture of excisable gcods under Chapter 94 of
the Central Excise Tarilf Act,1985hereinaflter referred as CETA-1985].they are also
availing Cenvat credit under the Cenvat Credit Rules, 2004.

2. The facts in brief of the case is, during the course of scrutiny of the Excise
Records, it was revealed that as per the ER-1 Retlurns for the period Dec-2012 to
Oct-2013 the appellant was required to pay Excise duty from PLA of R.s.
268475/-but, They have failed to pay duty within 30 days. As per the provisions of
Sub-rule 3A of Rule 8 of the CER 2002, the appellant was required to clear the
finished goods consignment wise by paying duty [rom PLA Cash account. However,
the appellant has discharged duty on monthly basis from Cenvat Account in
violation of the provisions of Sub-rule 3A of Rule 8 of the CER 2002. Therefore, SCN
was issued for recovery of Rs.268475/ by way of cesh payment, along with
interest. The Excisable goods valued Rs. 1969953 /-should be confiscated
under the provisions of the Central Excise Rules, 2002. Vide above OlO, confirmed
the demand with interest and penalty.

3. Being aggrieved by the impugned order, the appéllemt filed present appeal on the
following main grounds: ‘

That due to acute shortage in funds they could not discharged duty liability in
time. However, they have paid Rs.268475./-for respective period by challans. Interest
of Rs.48251/- was also paid by challans.the paymert made through cenvat
Rs.37505/-becomes good payment of duty. They are not required to pay duty again.
They have relied upon judgments: 1.Solar Chemlerts Pvt. Ltd. 2012 (276)ELT-
273[trimum] 2.F.S.Engineer 2013|293]EIT 61 [Tri. Ahmd.] 3. Kamalakshi Finance
Corporation Ltd. 1991 (55) ELT-433(SC).

The goods cleared during the default period were not seized, thus the question
of confiscation of the goods does not arise. Penally under Rule 25 of CER 2002 cannot
be imposed.

4. Personal hearing was granted on date 20-12-15, 28-2-17 and on 22-3-17. However
nobody attended on behalf of the appellant. They have requested to consider the
submission made in their written grounds of appeal filed on 22-1-2016. They placed

reliance on relevant decisions and filed copies, and requestec to allow the appeal.
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S. I have carefully gone through the records of the case as well as the written
submissions and copies of relevant decisions submitted by the appellant. I find that,
the issue to decide is the default of péyment of excise duty by cash in prescribed
due date, and its consequential penalty and payment of interest. I find from the facts
of the case, it is evident that the appellant has paid duty of excise beyond 30 days of
the stipulated date of payment as prescribed under Rule 8 ibid. the duty wds paid
by utilizing cenvat credit also. I find that, provisions of sub-rule (1), (3) and 3(A) of
said Rule 8 ibid, which read as under:

Rule 8. Manner of payment. — (I} The duty on the goods removed from, the factory or the
warehouse during a month shall be paid by the 6th day of the following month, if the

. duty is paid electronically through internet banking ard by the 5th day of the

Jollowing month, in any other case: for the period starting with the first day after due

‘date till the date of actual payment of the outstanding amount ([the assessee

defaults in payment of dufy heyond thirty days from the due dafe, as prescribed in sub rule
(1), then rlotwithétanding anything contained in said sub-rule (1) and sub-rule (4) of rule
3 of CENVAT Credil Rules, 2004, the assessee shall, pay excise duly for each
consignment at the time of removal, without utilizing the CENVAT credit till the date the
assessee pays the outstanding amount including inlerest thereon; and in the event of any
failure, it shall be deemed that such goods have been cleared without payment of
duly and the consequences and penalties as provided in these rules shall follow.

In the instant case, I find that, the appellant has [ailed to pay the Excise duty
within stipulated time limit and even failed to pay the dutly within thirty days [rom
due date of 5th day of following month. They have also utilized cenvat credit for
payment of excise duty paid after 30 days period and thereby contravened the
provisions of Rule 8(3) (A) ibid. the appellant has dcfaulted in payment of duty of
excise for the said period. The appellant was liable to pay excise duty from
Account Current for each consignment at the time of removal of excisable goods. I
find that, since duty liability for the period of default was discharged from

cenvat account, the same has been construed as violation of Rule 8(3A) of

CER.2004.

6. Further, I find that, the Hon’able High Court of Gujarat in the case of
Indusr Global Ltd. Vs. Union of India [2014 (310] E.L.T. 833 (guj) the portion
‘without utilsing the cenvat credit’ of the sub-rule (3A) of Rule 8 of Central Excise
Rules, 2002 has been held ultra Uireé to the Consﬁtution ol India, and in case of
Malladi Drugs & Pharmaceuticals Ltd. Vs. Union of India [2015 (323) E.L.T. 489
(Mad.)], it has been held that therc being no casc of availing wro‘ng / irregular credit,
right to utilize such credit in paying duty cannot be taken away. 1t has also been
held that Rule 8(3A) being". procedural, prescribing manner and method of payment
of duty only, cannot infriﬁge substantive rights provided in Cenvat Credit Rules,
2004. 1 also rely upon decisions of 1.Solar Chemferts Pvt. Ltd.-2012(276)ELT-
273[tri.Mum] 2.F.S.Engineer -2013[293]EIT 61 [Tri. Ahmd.| @
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7. I find that adjudicating authority has not at all discussed any of the judicial
pronouncements and routinely confirmed the SCN, which is not proper and
tenable. In the fitment of the matter, the case should be remanded back to the

original authority.

8. In view of foregoing discussion and findings, I set aside the impugned order and

. allow the appeal filed by the appellant by way of remand.

9.  dIerAcT EaRT &ot I I IS AT AUERT IRET iR @ R ST $

9. The appeal filed by the appellant stand disposed off in above terms.
A}
AMA \“ﬁ
(3HT Q)
AeFd (3o - 10)

Attested

b 12
(K.K.Parmar)

Superintendent (Appeal-II)
Central Excise, Ahmedabad

By Regd. Post A.D,

M/s. Shreeha Exports,
13-14,First Floor,
Nr.Janpath Hotel,
Sarkhej,
Ahmedabad.

Copy to:

1. The Chiel Commissioner, Central Excisc, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II ’
3. The Dy. Commissioner, Centrai Excise, Div-V, Ahmedabad-II

4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II

5. Guard file.

6. PA [le,




