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Passed by Shri Uma Shanker, Commissioner (Appeals-II)

ar 3zraa, jar 3qr lea, (@is-V), 311€Ila- II, 31121#all arr 5rt
.:> .:> 3m 3er ifcis aafsa~ ---- ~

Arising out of Order-In-Original No. MP/03/Dem/2014 Dated: 20/03/2014
issued by: Assistant Commissioner Central Excise (Div-V), Ahmedabad-II

J14"1~cfid1/S1klc:lleJ cfiT a=rr.i=r m tfc=IT (Name & Address of the Appellant/Re~pondent)

M/s Shreeha Exports

ail& nf@a za 3r4 3er 3rials 3qera saar k at a sr 3mer a u zrnfen Art
saT¢ a! TEI 3/f@)at at 3fcl'm" m "Cfo'li'ra.=rur~~ cf,{ tfcfiill t I.:> .:>

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

mra~ m t:JoRta.=rur 3traaar :·. .:,
Revision application to Government of India:

(_l) (cfi) (@) ##tr3 era 3rf@fr 1994 #r ar 3aa ##a aarv r mil ah at i qara
tTm cfif 3q-arr a varuiaa a 3iiiularur 3maze 3ref fa,9nal, fr #in4, Tara

.:> .:>

faama,alt zifG, s#tac tr 3raa, m=rc; mi,m fee#-110001 at #r car ae [
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4e m Rt if #m ss.gr chi{@~ 'fl' fcn"m a-isl{dll{ <TT 3la'<f chi{@~ "Jf <TT fcn"m
sisra t au aisran ±im sra v mi i,z fas#r aisran zr ±isr k at as ff mar?
-tr m fcn"m~ -tr gtmR 4far ahr et I.:>

In case of any loss of goods where the loss occur in transi: from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

0I) arr a ag fa#usz znr qr fez,fa m # zn ml # fafrul # 3CJ<TTaf \wcfi
at an r3Ta la aR hmasit ma h az fartz zur var if fifa ? [

. . ·:~ .:,
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(c) In case of goods exported outside l'ndia export to Nepal or Bhutan, without payment of
duty.

3ffl~ c#i" '3"~~ cB° 'TRfR cB° ~ "Gil" ~ ~ T-fR:f c#i" ~ t 3ITT" Z'ff. 3~ "Gil" .~
l':TRf ~ R<:ll=r cB" ~TTTTlcn ~. om cB" mxr -crrfur err 'f-!Wf. "Cj7{ "lJT Eflc'i # fclro ~frrwr (rf.2) 1998
l':TRf 109 IDxT ~- ~ ·~ ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, t1e date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) ~~~ (om) Pilll-llqe1"1, 2001 cf> R<:ll=r 9 cf> 3rc=rr@ fclf;ifcfcc ™ "ffisllT~-8 T-f err >lmllT
#, ~ 3~ cf) ~ 3lmT ~~.f-r ~ l=fR-f cf). ~ ~-3~ 'qcf om 3lmT c#i" err-err
mwlT cf>~~ 31WcR fcm:iT \JlFfT ~ I \:ff-fcfi WQ.T xfilITT ~- cnT ~'LclJ~M cf) 3rc=rr@ l':TRf 35-~ T-f
frl"m~ "CJfl" cf> 'TRfR cf> x,wr cf> WQ.T -e:f31N-6 ~ ctl- >l"~ 'llf 6FTT ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) . ~~ cf) wQ.T \r[6T ~a yd car q? zn rt q ID m ~ 2001- ffl "TIBR
at ug ail uri vi=ra van ya aatg a snar st m 1 ooo1- cti- ffl ~ cti- ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Laq.

-{:jflTT gca, )uuni yen yi laa aft#hr nrznf@raw #f aft.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

(1)

(a)

{hr qr4r zyc 3f@nfa, 1944 ctl-1':TRf 35-tl"/35-~ cf> 3"@7@":­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

qiff¢-<01 lf&,!.ljc}Jrj fl" fflfmrml mm# yen, hrarr ye g hara 3r4)tu mar@raw
cti- fcr.rrr:r ·~ t-R: ~ .=f. 3. 3ffi. #. gm, f4cf at gi

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi..,1 in all matters relating to classification valuation and.

saga 4Rb 2 (4)a iaat rgar # srcarar t arfta, 3rftat #mav#tr yen, #th
Gura gc vi hara 3r9tr mrznrf@raw (free) c#i" tfft-cr:I ~~. ~li3l-!c(lqlc( q 3TT-20, ~
~ g1R-cJc:.a cpl'Cf@1J-s, i'mrofr rfTR, 3li3l-lctlqlct-38oo1s.

0

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3fl-1TcYf) Pllll-!lqc>1"1, 2001° ctl- l':TRf 6 cf) 3"@7@ ™ ~.-q-3 T-f ~ ~ 3~
3r4)rzr =nrnTf@ravwi alt nu{ an f@ art fg mg arr al ar ,fit fa..urITT \IBIJcr ~
ctl- niir, ans at .lWf it amznr mar uifr sq; 5 lg ii Uraa t cfITT ~ 1000/- 1:p°R-f ~
ID.fr, ufITT Gira yea # air, nu at lWf 3tR '61<ITm rnr uifIT Ig 5 G7TI IT 50 GT4 lq ID m --=--
~ 5000/- ffl ~ ID.fr I i'GfITT snr« yeas d mi, nor # sir sir «rm rn gifnr «sys6$,"%]goo,
~"llT~~ t cffii ~ 10000/- ffl ~ ID.fr! cti" ffl ~ -<fG!tcl'< $ 'rffl=r .f-r~/A•·,t',,""
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The appeal to the Appellate Tribunal sball be filed i:i quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zf gr arr i a{ Te 3TRffl atmar sr & it rel qr itr fhg #ha cBT mrarr srfat
i h fu um a1Reg a at # ta g ft f far udh arf aaa fg zuenferR 37fl#tr
znrn[@earat ya 3rfla z a{ta war at ya 3ma f@an unar a]
In case of the order covers~ number of order-in-Original, fee foreach 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee af Rs.100/~ for each.

·O

(4)

(5)

urrrau zycai rf@rfrr 4go zrr vigif@r t 3qr--1 a simfa fefRa fh;aUa 3Ila UT
pa or?r zqenifenR fufu uf@at am2r j u?a #) vs IR # 5.6.so h a Ir1r4 yea
feasz arr ti a1Ry[

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.

za 3j viaf@rt mail at zirva ar frrllr.rr ctr 3ffi ~ l:Zr,'f 3Tfcpfqcr fcn"m ura ? uit #in yca,
4 surer years vi hrs aft)a mrn@rout (ruffafe) fr, 1es2 {Reaat
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) th zgcas, #4hr Gura zrcag tiara arjln nrn@raur (Rrbz), a uR rflat # imra i
~J:ffc!T{Deinand)~ ~(J.:>e1ialty) cBT 10%qstar 4car 3fart? 1 zrifm, 3rf@raaq9I 1o cRI$
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·

1994)

ac4hr3er era ailharah3iirr, gnf@gar "afar#r zia"Duty Demanded) ­
(i) (Section)mnD~~~uffi;
(ii) %'rm~~ti&~ufti;

Q. (iii) crdzhe frat #fr 6har earf@.
'-?'

For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre..,deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A)
· and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and;Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

a caaf i ,z 3rrsr a fr arfl if@rawr a mar arii arcs 3rmif \rFcii m' au Ralf it a nr fas¢
·mr ~W<ff ~ 10% 3fo@Taf tR" ail argi ha avg faarRa st "ctif avg a 10% 3rJrarar tR" cfi'r al"~ ~I.a a · . · a

In view of above, an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10%
of the duty demanded \,o/here dut~ or duty and penalty are in dispute, or penalty, where pe....na_lt__-
alone is in dispute." : ~ eaTT'{R '..., :£ks r­

.. ~~
IL ~ m',.. J.,

~ J,..,.J I,.,, \,,...:

s HM?AS!
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ORDER IN APPEAL

The subject appeal is filed by M/s Shrecha Exports,13-14,First Floor,
Nr.Janpath Hotel, Sarkhej,Ahmedabad (hereinafter. referred to as 'the appellant')
against the Order in Original No.MP/03/DEM/2014 dated 20-3-14 (hereinafter referred
to as 'the impugned order) passed by the Assistant Commissioner, Central Excise,

Division-V, Ahmedabad-II (hereinafter referred to as 'the adjudicating authority'). The
appellant is engaged in the manufacture of excisable gcods under Chapter 94 of

the Central Excise Tariff Act, 1985/hereinafter referred as CETA-1985].they are also
availing Cenvat credit under the Cenvat Credit Rules, 2004.

2. The facts in brief of the case is, during the course of scrutiny of the Excise
Records, it was revealed that as per the ER-I Returns for the period Dec-2012 to
Oct-2013 the appellant was required to pay Excise duty from PLA of Rs.
268475/-but, They have failed to pay duty within 30 days. As per the provisions of

Sub-rule 3A of Rule 8 of the CER 2002, the appellant was required to clear the
finished goods consignment wise by paying duty from PL Cash account. However,
the appellant has discharged duty on monthly basis from Cenvat Account in
violation of the provisions of Sub-rule 3A of Rule 8 of the CER 2002. Therefore, SCN

was issued for recovery of Rs.268475/ by way of ccsh payment, along with
interest. The Excisable goods valued Rs.1969953/-should be confiscated
under the provisions of the Central Excise Rules, 2002. Vide above OIO, confirmed
the demand with interest and penalty.

3. Being aggrieved by the impugned order, the appellant filed present appeal on the
following main grounds:

That due to acute shortage in funds they could not discharged duty liability in
time. However, they have paid Rs.268475./-for respective period by challans. Interest
of Rs.48251/- was also paid by challans.the paymert made through cenvat
Rs.37505/-becomes good payment of duty. They are not required to pay duty again.
They have relied upon judgments: 1.Solar Chemferts Pvt. Ltd. 2012 (276)ELT­
273[trimum] 2.F.S.Engineer 2013[293]EIT 61 [Tri. Ahmd.] 3. Kamalakshi Finance
Corporation Ltd. 1991 (55) ELT-433(SC).

The goods cleared during the default period were not seized, thus the question

of confiscation of the goods does not arise. Penalty under Rule 25 of CER 2002 cannot
be imposed.

4. Personal hearing was granted on date 20-12-15, 28-2-17 and on 22-3-17. However
nobody attended on behalf of the appellant. They have requested to consider the
submission made in their written grounds of appeal filed on 22-1-2016. They placed
reliance on relevant decisions and filed copies, and requestec to allow the appeal.

9

f

0

O



-S­ F.NO.\/2[90]95/Ahd-II/Appeal-11/15-16

5. I have carefully gone through the records of the case as well as the written

submissions and copies of relevant decisions submitted by the appellant. I find that,

the issue to decide is the default of payment of excise duty by cash in prescribed
due date, and its consequential penalty and payment of interest. I find from the facts

of the case, it is evident that the appellant has paid duty of excise beyond 30 days of
the stipulated date of payment as prescribed under Rule 8 ibid. the duty was paid
by utilizing cenvat credit also. I find that, provisions of sub-rule (1), (3) and 3(A) of
said Rule 8 ibid, which read as under:

Rule 8. Marner ofpayment. - (I) The duty or the goods removed from, the factory or the

warehouse during a month shall be paid by the 6th day of the following month, if the
duty is paid electronically through internet banking ard by the 5th day of the

following month, in any other case: for the period starting with the first day after due

date till the date of actual payment of the outstanding amount ([the assessee

defaults in payment of duty beyond thirty days from the due date, as prescribed in sul rule

(1), then notwithstanding anything contained in said sub-rule (I) and sub-rule (4) of rule

3 of CENVAT Ci-edit Rules, 2004, the assessee shall, pay excise duty for each

consignment at the time of removal, without utilizing the CENVAT credit till the date the
assessee pays the outstanding amount including interest thereon; and in the event of any
failure, it shall be deemed that such goods have been cleared without payment of
duly and the consequences and penalties as provided in these rules shallfollow.

In the instant case, I find that, the appellant has failed to pay the Excise duty
within stipulated time limit and even failed to pay the duly within thirty days from
due elate of 5th day of following month. They have also utilized cenvat credit for

payment of excise duty paid after 30 days period and thereby contravened the

provisions of Rule 8(3) (A) ibid. the appellant has defaulted in payment of duty of
excise for the said period. The appellant was liable lo pay excise duty from
Account Current for each consignment at the time of removal of excisable goods. I
find that, since duty liability for the period of default was discharged from

cenvat account, the same has been construed as violation of Rule 8(3A) of

Q cR.aooA.

6. Further, I find that, the Hon'able High Court of Gujarat in the case of

Indusr Global Ltd. Vs. Union of India [2014 (310) E.L.T. 833 (guj) the portion
'without utilsing the cenvat credit' of the sub-rule (3A) of Rule 8 of Central Excise

»

Rules, 2002 has been held ultra vires to the Constitution of India, and in case of
Malladi Drugs & Pharmaceuticals Ltd. Vs. Union of lndia [2015 (323) E.L.T. 489
(Mad.)], it has been held that there being no case of availing wrong / irregular credit,

right to utilize such credit in paying duty cannot be taken away. It has also been

held that Rule 8(3A) being: procedural, prescribing manner and method of payment

of duty only, cannot infringe substantive rights provided in Cenvat Credit Rules,
2004. I also rely upon decisions of 1.Solar Chemferts Pvt. Ltd.-2012(276)ELT­

273[tri.Mum] 2.F.S.Engineer -2013[293]EIT 61 [Tri. Ahmd.]

0
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7. I find that adjudicating authority has not at all discussed any of the judicial
pronouncements and routinely confirmed the SCN, which is not proper and
tenable. In the fitment of the matter, the case should be remanded back to the
original authority.

8. In view of foregoing discussion and findings, I set aside the impugned order and
allow the appeal filed by the appellant by way of remand.

9.

9. The appeal filed by the appellant stand disposed off in above terms.as«
(377r i#]

3gr (3r4ea - I)

..e
(K.K.Parmar)

Superintendent (Appeal-II)
Central Excise, Ahmedabad

By Regel. Post A.D.

M/s. Shreeha Exports,
13-14,First Floor,

Nr.Janpath Hotel,
Sarkhej,
Ahmedabad.

Copy to:

1. The Chief Commissioner, Central Excise, Ahrnedabad.

The Commissioner, Central Excise, Ahmedabad-II

The Dy. Commissioner, Central Excise, Div-V, Ahmedabad-II

The Assistant Commissioner (System), Central Excise, Ahmedabad-II

5. Guard file.

6. PA file.

',.,2.

3.

3 4.


